TITLE 34. PUBLIC FINANCE
PART 3. TEACHER RETIREMENT SYSTEM OF TEXAS
CHAPTER 43. CONTESTED CASES

SUBCHAPTER A. GENERAL ADMINISTRATION

34 TAC §§43.1,43.2,43.3,43.5

SUBCHAPTER B. REQUESTS FOR ADJUDICATIVE HEARING
34 TAC §43.106

SUBCHAPTER C. HEARINGS NOT DOCKETED AT SOAH

34 TAC §§43.201, 43.202, 43.203, 43.204, 43.205, 43.206, 43.207, 43.208, 43.209, 43.210,
43.211,43.212,43.213,43.214, 43.215, 43.216, 43.217, 43.218, 43.219, 43.220, 43.221, 43.222,
43.223,43.224, 43.225, 43.226, 43.227, 43.228

The Teacher Retirement System of Texas (TRS) proposes amendments to the following rules in
Chapter 43 (relating to Contested Cases) in Part 3 of Title 34 of the Texas Administrative Code:
§§43.1, 43.2, 43.3, and 43.5 of Subchapter A (relating to General Administration) and §43.106 of
Subchapter B (relating to Requests for Adjudicative Hearing). TRS also proposes to repeal
Subchapter C (relating to Hearings Not Docketed at SOAH) of Chapter 43 in Part 3 of Title 34 of
the Texas Administrative Code and the following rules in Subchapter C: §§43.201, 43.202, 43.203,
43.204, 43.205, 43.206, 43.207, 43.208, 43.209, 43.210, 43.211, 43.212, 43.213, 43.214, 43.215,
43.216,43.217,43.218, 43.219, 43.220, 43.221, 43.222, 43.223, 43.224, 43.225, 43.226, 43.227,
and 43.228.

BACKGROUND AND PURPOSE

TRS proposes amend five rules (§§43.1, 43.2, 43.3, 43.5, and 43.106) and repeal twenty-eight
rules (§§43.201, 43.202, 43.203, 43.204, 43.205, 43.206, 43.207, 43.208, 43.209, 43.210, 43.211,
43.212,43.213,43.214, 43.215, 43.216, 43.217, 43.218, 43.219, 43.220, 43.221, 43.222, 43.223,
43.224, 43.225, 43.226, 43.227, and 43.228) in Chapter 43 of TRS rules to implement the
determinations made by the TRS Board of Trustees in TRS’s recently adopted rule review (51
TexReg 5257-5258). The proposed amendments are all either minor, nonsubstantive revisions or
conforming amendments necessary because of the proposed repealed rules. The rules proposed for
repeal are no longer necessary for administration of the TRS pension plan.

SECTION-BY-SECTION SUMMARY

The proposed amendments to §43.1 (relating to Applicability), §43.2 (relating to Definitions),
§43.5 (relating to Extensions), and §43.106 (relating to Authority to Grant Relief) delete references
to administrative law judges not affiliated with the State Office of Administrative Hearings
(SOAH) because TRS does not employ or contract with administrative law judges not affiliated
with SOAH and, instead, dockets all contested case hearings at SOAH.
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For the same reason, TRS proposes to repeal §§43.201 (relating to Applicability), 43.202 (relating
to Form of Pleadings), 43.203 (relating to Filing of Pleadings and Amendments), 43.204 (relating
to Briefs), 43.205 (relating to Motions), 43.206 (relating to Dicovery), 43.207 (relating to Notice
of Hearing and Other Action), 43.208 (relating to Agreements to be in Writing), 43.209 (relating
to Motion for Consolidation), 43.210 (relating to Additional Parties), 43.211 (relating to
Appearance and Representation), 43.212 (relating to Lead Counsel), 43.213 (relating to Powers of
the Administrative Law Judge), 43.214 (relating to Prehearing Conference and Orders), 43.215
(relating to Conduct of Hearing), 43.216 (relating to General Admissibility), 43.217 (relating to
Exhibits), 43.218 (relating to Pre-filed Direct Testimony in Disability Appeal Proceedings), 43.219
(relating to Limit on Number of Witnesses), 43.220 (relating to Failure to Appear), 43.221 (relating
to Conduct and Decorum at Hearing), 43.222 (relating to Official Notice), 43.223 (relating to
Recording of the Hearing; Certified Language Interpreter), 43.224 (relating to Dismissal Without
Hearing), 43.225 (relating to Summary Disposition), 43.226 (relating to The Record), 43.227
(relating to Findings of Fact), and 43.228 (relating to Reopening of Hearing). All of these rules
only apply to hearings for which TRS employs or contracts with an administrative law judge not
affiliated with SOAH, and, as stated, TRS does not use such a process.

TRS proposes to amend §43.3 (relating to Filing of Documents) in order to remove reference to
administrative law judges not affiliated with SOAH and to update TRS’ street address to its current
street address.

FISCAL NOTE

Don Green, TRS Chief Financial Officer, has determined that for each year of the first five years
the proposed amended and proposed repealed rules will be in effect, there will be no foreseeable
fiscal implications for state or local governments as a result of administering the proposed
amended and repealed rules.

PUBLIC COST/BENEFIT

For each year of the first five years the proposed amended and repealed rules will be in effect, Mr.
Green also has determined that the public benefit anticipated as a result of adopting the proposed
amended and repealed rules will be to remove outdated references and unnecessary rules from
TRS rules. In addition, Mr. Green has determined that the public will benefit from increased
readability of the proposed amended rules.

Mr. Green has also determined that the public will incur no new costs as a result of complying
with the proposed amended and repealed rules.

ECONOMIC IMPACT STATEMENT AND REGULATORY FLEXIBILITY ANALYSIS

TRS has determined that there will be no adverse economic effect on small businesses, micro-
businesses, or rural communities as a result of the proposed amended and repealed rules.
Therefore, neither an economic impact statement nor a regulatory flexibility analysis is required
under Government Code §2006.002.

LOCAL EMPLOYMENT IMPACT STATEMENT
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TRS has determined that there will be no effect on local employment because of the proposed
amended and repealed rules. Therefore, no local employment impact statement is required under
Government Code §2001.022.

GOVERNMENT GROWTH IMPACT STATEMENT

TRS has determined that for the first five years the proposed amended and repealed rules are in
effect, the proposed amended and repealed rules will not create or eliminate any TRS programs;
will not require the creation or elimination of employee positions; will not require an increase or
decrease in future legislative appropriations to TRS; will not eliminate any fees currently paid to
TRS; will not create a new regulation; will not expand or limit an existing regulation; will not
increase or decrease the number of individuals subject to the rules’ applicability; and will not affect
the state's economy.

The proposed repealed rules, however, will repeal §§43.201, 43.202, 43.203, 43.204, 43.205,
43.206, 43.207, 43.208, 43.209, 43.210, 43.211, 43.212, 43.213, 43.214, 43.215, 43.216, 43.217,
43.218,43.219, 43.220, 43.221, 43.222,43.223, 43.224, 43.225, 43.226, 43.227, and 43.228.

TAKINGS IMPACT ASSESSMENT

TRS has determined that there are no private real property interests affected by the proposed
amended and repealed rules, therefore, a takings impact assessment is not required under
Government Code §2007.043.

COSTS TO REGULATED PERSONS

TRS has determined that Government Code §2001.0045 does not apply to the proposed amended
and repealed rules because the proposed amended and repealed rules do not impose a cost on
regulated persons.

COMMENTS

TRS requests written comments regarding the proposed amendments and repeals. The comments
may include information related to the costs, benefits, or effects of the proposed amendments and
repeals, including any applicable data, research, or analysis, from any person required to comply
with the proposed amendments or repeals or any other interested person.

Comments and information regarding the cost, benefit, and effect of the proposed amendments or
repeals may be submitted in writing to Brian Guthrie, TRS Executive Director, PO Box 149676,
Austin, Texas 78714-0185. Written comments and cost/benefit information must be received by
TRS no later than 30 days after publication of this notice in the Texas Register.

SUBCHAPTER A. GENERAL ADMINISTRATION
34 TAC §§43.1,43.2,43.3,43.5

STATUTORY AUTHORITY
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The proposed amended rules are proposed under the authority of Government Code §825.102,
which authorizes the Board to adopt rules for eligibility for membership, the administration of the
funds of the retirement system, and the transaction of business of the Board; and Government Code
§825.115(b), which authorizes the Board to adopt rules relating to the authority of the Board to
make a final decision in a contested case or delegate its authority.

CROSS-REFERENCE TO STATUTE

The proposed amended rules affect Government Code §825.115, which authorizes the Board to
adopt rules relating to the authority of the Board to make a final decision in a contested case or
delegate its authority.

§43.1. Applicability.

(a) The procedures of this chapter apply only to administrative decisions, appeals, and
adjudicative hearings relating to the TRS pension plan, unless rules relating to other programs
specifically adopt by reference the provisions of this chapter.

(b) The procedures of this chapter do not apply to determinations of whether a domestic relations
order is a qualified domestic relations order (QDRO) under Chapter 47 of this title (relating to
Qualified Domestic Relations Orders). Appeals relating to QDROs are subject to the
requirements of Chapter 47.

(c) If a contested case under this chapter is referred to the State Office of Administrative
Hearings (SOAH) for adjudicative hearing, then during the period of time the case is before
SOAH, the procedural rules for SOAH (1 TAC Chapter 155) shall apply unless inconsistent with

apphcable statutes or const1tut10nal pr0V1510ns [I—ﬁa—matter—}s—refeffed—fer—aﬂ—adjﬂd-}eaﬁ*ehea%mg

§43.2. Definitions.

The following words and terms, when used in this chapter, shall have the following meanings,
unless the context clearly indicates otherwise:

(1) Administrative law Judge--An individual appomted to conduct the adjudlcatlve hearlng ina
contested case. [ % - aR-aDP he n-admin o
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(2) Appeal--A formal request to the executive director or board, as applicable under this chapter,
to reverse or modify a final administrative decision by the chief benefit officer or the Medical
Board on a matter over which TRS has jurisdiction and authority to grant relief.

(3) Board--The Board of Trustees of TRS.
(4) Chief Benefit Officer--The Chief Benefit Officer of TRS or person acting in that position.

(5) Contested case--A proceeding in which the legal rights, duties, or privileges of a party are to

be determined by TRS after an opportunity for adjudicative hearing on a matter over which TRS
has jurisdiction and authority to grant relief and the relief sought does not conflict with the terms
of the pension plan.

(6) Deputy Director--The Deputy Director of TRS or person acting in that position.

(7) Executive director--The executive director of TRS or person acting in that position; when the
executive director determines that a need exists, the executive director at his or her discretion
may designate a person to accomplish the duties assigned in this chapter to the executive
director.

(8) Final administrative decision--An action, determination, or decision by the chief benefit
officer or the Medical Board, as applicable, based on review of a person's request on an
administrative basis (i.e., without an adjudicative hearing).

(9) Final decision of TRS--A decision that may not be appealed further within TRS, either
because of exhaustion of all opportunities for appeal within TRS or because of a failure to appeal

the decision further within TRS in the manner provided for in this chapter.

(10) Medical board--The medical board appointed by the TRS board of trustees under
Government Code §825.204.

(11) Member--A person who is a member, retiree, or beneficiary of TRS.

(12) Order--The whole or a part of the final disposition of an appeal, whether affirmative,
negative, injunctive, or declaratory in form, of the executive director, deputy director, or the
board in a contested case.

(13) Party--Each person named or admitted in a contested case.

(14) Person--Any natural person or other legal entity.

(15) Pleading--A written document that is submitted by a party, by TRS staff, or by a person
seeking to participate in a case as a party and that requests procedural or substantive relief,
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makes claims or allegations, presents legal arguments, or otherwise addresses matters involved in
a contested case.

(16) SOAH--The State Office of Administrative Hearings.

(17) State Office of Administrative Hearings--The state agency established by Chapter 2003,
Government Code, which may serve as the forum for the conduct of an adjudicative hearing
upon referral of an appeal by TRS.

(18) Third party respondent or petitioner--A person joined as an additional party to a proceeding;
a party shall be designated as either a third party respondent or third party petitioner based on
whether the person opposes the action requested in the petition or supports it or whether the
person's interests are aligned with petitioner or respondent.

(19) TRS--The Teacher Retirement System of Texas.
(20) Trustee--One of the members of the board.

(21) With prejudice--Barring a subsequent contested case on the same claim, allegation, or cause
of action.

§43.3. Filing of Documents.

(a) All documents relating to any appeal of a final administrative decision shall be filed with the
deputy director at TRS, PO Box 149676, Austin, Texas 78714-0185 [1000-Red RiverStreet;
Auistin,FexasF870H-2698]. A document may be filed with TRS by hand-delivery, courier-
receipted delivery, facsimile transmission, or regular, certified, or registered mail. A document is
deemed filed when mailed if it is received by TRS within a timely manner under Rule 5 of the
Texas Rules of Civil Procedure and the sender provides adequate proof of the mailing date.

(b) If the deputy director has docketed an appeal and referred it for adjudicative hearing at
SOAH, documents shall be filed in accordance with the procedural rules of SOAH and served
upon TRS in accordance with those rules.

§43.5. Extensions.

(a) Unless otherwise provided by statute, the time for filing pleadings or other documents may be
extended, upon the filing of a motion, prior to the expiration of the applicable period of time,
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showing that there is good cause for such extension of time and that the need for the extension is
not caused by the neglect, indifference, or lack of diligence of the party making the motion.

(b) A copy of any such motion shall be served upon all other parties of record to the proceeding
contemporaneously with its filing.

(c) In the case of filings that initiate a proceeding or that are made before an appeal has been
referred for an adjudicative hearing, the deputy director will determine whether good cause exists
and whether an extension should be granted.

(d) In the case of filings made in a proceeding after TRS has referred the appeal for an
adjudicative hearing, rules governing hearings before SOAH will control so long as the matter is
before SOAH.

(e) [€B] For matters returned by an administrative law judge [erhearing-examiner] to TRS, either
through dismissal from the adjudicative hearing docket or through issuance of a proposal for
decision, the executive director may determine whether good cause exists and whether an
extension should be granted.

(f) [€g)] The executive director is authorized to rule on motions for extensions on matters
directed to the Board if no Board meeting is scheduled before the expiration of the applicable
period of time.

SUBCHAPTER B. REQUESTS FOR ADJUDICATIVE HEARING
34 TAC §§43.106

STATUTORY AUTHORITY

The proposed amended rules are proposed under the authority of Government Code §825.102,
which authorizes the Board to adopt rules for eligibility for membership, the administration of the
funds of the retirement system, and the transaction of business of the Board; and Government Code
§825.115(b), which authorizes the Board to adopt rules relating to the authority of the Board to
make a final decision in a contested case or delegate its authority.

CROSS-REFERENCE TO STATUTE

The proposed amended rules affect Government Code §825.115, which authorizes the Board to
adopt rules relating to the authority of the Board to make a final decision in a contested case or
delegate its authority.
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§43.106. Authority to Grant Relief.

(a) At any time before an appeal is referred for adjudicative hearing, the chief benefit officer or,
in the matter of certification for disability retirement, the Medical Board may grant the relief
sought by the petitioner and dismiss the appeal, provided that the interests of other individual
parties are not adversely affected and the relief does not conflict with the terms of the pension
plan.

(b) If the granted appeal has been referred to SOAH, the parties shall request that the SOAH
administrative law judge dismiss the case from the SOAH docket in accordance with SOAH

SUBCHAPTER C. HEARINGS NOT DOCKETED AT SOAH

34 TAC §§43.201, 43.202, 43.203, 43.204, 43.205, 43.206, 43.207, 43.208, 43.209, 43.210,
43.211,43.212,43.213,43.214, 43.215, 43.216, 43.217, 43.218, 43.219, 43.220, 43.221, 43.222,
43.223, 43.224,43.225, 43.226, 43.227, and 43.228

STATUTORY AUTHORITY

The proposed repealed rules are proposed under the authority of Government Code §825.102,
which authorizes the Board to adopt rules for eligibility for membership, the administration of the
funds of the retirement system, and the transaction of business of the Board; and Government Code
§825.115(b), which authorizes the Board to adopt rules relating to the authority of the Board to
make a final decision in a contested case or delegate its authority.

CROSS-REFERENCE TO STATUTE

The proposed repealed rules affect Government Code §825.115, which authorizes the Board to
adopt rules relating to the authority of the Board to make a final decision in a contested case or
delegate its authority.

[§43200—Apphicability:]
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CERTIFICATION

The agency certifies that legal counsel has reviewed the proposal and found it to be within the state
agency’s legal authority to adopt.
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